INTRODUCTION
The year is 1998: a man named Floyd is sexually abusing Jane Smith's 1 eight-year-old daughter Mary and fifteen-year-old daughter Sarah. 2 Either because of denial or a lack of knowledge, Jane is unaware that Floyd has an extensive criminal history of sexual abuse. Only six years before, Floyd was convicted of sexual abuse for raping a twenty-three-year-old female neighbor. 3 Two years later, Floyd was accused of sexually abusing a fifteen-year-old girl. One year after that, Floyd pled guilty to harassing the girl's twin sister after inappropriately touching her while she was staying at Floyd's home. Floyd's rap sheet does not stop there. 4 Only two years later, Floyd was accused of sexually abusing an eight-year-old family friend and admitted to having inappropriate telephone conversations with his seventeen-year-old sister-in-law. 5 One day in 1998, the abuse came to a screeching halt when Jane walked in on Floyd lying on top of Sarah, attempting to play a "tickle game" with her. 6 Although there was enough evidence to bring charges against Floyd-and charges were in fact brought-they were eventually dropped. 7 To spare Sarah the trauma of testifying at trial, Jane agreed that if Floyd signed a parole document agreeing to stay away from Sarah, she would drop the charges. Jane immediately broke up with Floyd, and soon thereafter, Mary accused Floyd of sexual abuse. The district attorney, however, determined that there was insufficient evidence and corroboration for these accusations, and no charges were brought against Floyd. 8 Fast forward to the year 2007: Floyd has since been convicted of sexually abusing his nine-year-old stepson and eight-year-old stepdaughter from another relationship and served four years in prison. 9 Then, the telephone rings: it is the Attorney General's Office. 10 One of the assistant attorney generals asks to speak with Mary, who is now seventeen years old. 11 The assistant attorney general reluctantly explains that Floyd had finally been convicted of sexual abuse of yet two more youths and is 11. The assistant attorney general does not need to speak with Sarah because the agreement Floyd Y. signed to stay away from her was sufficient substantiating evidence. See infra notes 302-03 and accompanying text. nearing his release date from prison. The only way to ensure he is not released is for the state to file a petition for civil commitment, and the only way the state will have enough evidence to show that Floyd requires civil commitment is for Mary to testify in open court-in front of her abuserabout what happened to her as a child nine years earlier.
The assistant attorney general does not make this call lightly. In most cases, a sex offender's prior victims play no role in sex offender civil commitment proceedings. 12 Because the district attorney did not have enough evidence to corroborate Mary's accusations in 1998, however, the assistant attorney general needs the victim to come in and testify. If she does not, then the state cannot introduce her accusations against Floyd at the civil commitment proceedings, and it will be as if the abuse never happened.
The scenario presented is drawn from the New York State Court of Appeals case, State v. Floyd Y., 13 in which the court held that, without substantiating evidence, the introduction of statements about uncharged crimes and dropped charges would violate due process. 14 Consequently, the court held that the most credible way to ensure due process is to establish the statements' reliability by requiring the declarant to testify in open court about the events that occurred. 15 The civil commitment of a U.S. citizen is extremely serious. It deprives citizens of one of their most basic rights: liberty. 16 Further, because most sex offender civil commitment statutes do not prescribe a term of years for civil commitment, sex offenders found to require civil commitment may be deprived of their liberty indefinitely. 17 Further, some commentators argue that civil commitment statutes violate the Double Jeopardy Clause of the Constitution, which states, "nor shall any person be subject for the same offen[s]e to be twice put in jeopardy of life or limb." 18 Although the U.S. Supreme Court has held that the civil commitment of sex offenders does not violate the Fifth Amendment in any respect, 19 the debate about the constitutionality of civil commitment statutes survives today. 20 Although the civil commitment of a U.S. citizen is of great consequence, the psychological well-being of victims of sexual assault is also gravely important. Sex offender civil commitment laws are not intended to apply to all sex offenders, but rather to only the most violent, dangerous, and recidivist ones. 21 While this ensures that only the "worst of the worst" will be considered for civil commitment, it may have severe implications for the well-being of victims.
For example, numerous psychological studies conclude that victims of sexual assault who testify in court may suffer irreparable harm such as stunted development, depression, anxiety, and uncontrollable fear. 22 This is because testifying in front of one's abuser may reexpose a victim to feelings of betrayal, helplessness, and powerlessness. 23 Furthermore, both state legislatures and courts have recognized the same sentiment. 24 Around the country, both state and federal courts implement alternatives that either reduce or eliminate the need for live confrontation, while still ensuring the accused due process. 25 Nonetheless, the New York State Court of Appeals suggests that in sex offender civil commitment hearings, which often take place decades after victims have been sexually abused, the most reliable way to ensure due process is to require live confrontation. 26 While on the surface this solution may seem reasonable, this Note argues that there are various alternatives that satisfy due process without unnecessarily involving the live testimony of past victims of sexual assault.
Part I of this Note explores the history of civil commitment in the United States, the laws that govern civil commitment statutes, and New York State's Sex Offender Management and Treatment Act. Part II presents the events leading up to the holding in State v. Floyd Y. as well as how the decision relates to the laws governing civil commitment statutes. Part III examines the psychological impacts live confrontation may have on victims of sexual assault, and Part IV concludes that live confrontation can be, and should be, the last resort to substantiate hearsay evidence in sex offender civil commitment proceedings.
I. THE EVOLUTION OF SEX OFFENDER CIVIL COMMITMENT LAW IN THE UNITED STATES, THE GOVERNING RULES, AND NEW YORK STATE'S SEX OFFENDER MANAGEMENT AND TREATMENT ACT
Part I first explores the history of civil commitment law in the United States. This part then presents the laws governing civil commitment statutes and concludes with an examination of New York State's Sex Offender Management and Treatment Act. 21 . See S. 3318, 230th Leg., Reg. Sess., at 59-63 (N.Y. 2007) (stating that "those referred for civil commitment should be repeat, chronic felony sex offenders who have committed predatory crimes involving violence, stranger victims or young children").
22. 
A. The History of Civil Commitment Law in the United States
Part I.A first explores how the civil commitment of the mentally ill came to fruition in the United States. It then explores the history of civil commitment, focusing on the civil commitment of sex offenders in the United States in general and New York State specifically.
The Origins of Civil Commitment Law
In order to understand how and why states began to civilly commit dangerous sex offenders suffering from mental abnormalities, it is useful to acknowledge the justifications and origins of civil commitment of the mentally ill generally.
There are two main justifications state governments cite in implementing their power to civilly commit the mentally ill. 27 First, state governments cite the doctrine of parens patriae. 28 Parens patriae is a Latin phrase that translates to "parent of the country." 29 The idea behind parens patriae is that the government has the responsibility to act in the best interest of its citizens when such citizens cannot do so for themselves. 30 The second, and perhaps stronger, justification for civil commitment is rooted in the states' police powers. The states' police powers are derived from the Tenth Amendment, which states that all powers not delegated to the federal government are reserved to the states. 31 It follows from the Tenth Amendment that states therefore have the power to promote the health, safety, morals, and general welfare of their citizens, including enacting statutes that may impede on the liberty of some citizens. 32 The origins of civil commitment in the United States date back to fifteenth-century London. 33 In 1403, London's Bedlam Hospital opened the first inpatient asylum dedicated to individuals suffering from mental illnesses. 34 Some centuries later, the first inpatient asylum emerged in the United States. 35 Before the development of inpatient asylums in the United States, however, individuals suffering from mental illnesses were often confined to 27 prisons and homeless shelters. 36 While in these settings, mentally ill patients rarely received treatment and were subject to dangerous and unhealthy living conditions. 37 Further, the legal standard for civil commitment during this time was exceptionally archaic because there were no procedural safeguards in place to determine whether an individual actually required treatment. 38 For example, in 1860, a clergyman confined his wife to an asylum for having an "unclean spirit," as she was interested in exploring religious traditions outside the Presbyterian Church. 39 Nonetheless, by the nineteenth century, the first inpatient asylums were established in the United States. 40 For example, between 1817 and 1824, Connecticut, New York, Massachusetts, and Pennsylvania opened four privately funded asylums. 41 Soon thereafter, many southern states opened public asylums, and the presence of state-run mental hospitals began to increase. 42 Along with an increase in the existence of asylums in the twentieth century came an increase in due process rights for the mentally ill. 43 For example, numerous states implemented new legal safeguards, including the right to counsel and the right to be heard. 44 In addition, the power to civilly commit an individual was removed from psychiatric professionals and given to judges and magistrates. 45 Although the implementation of legal safeguards had an impact, it was not until the 1960s that states began to establish rigid legal requirements for the civil commitment of the mentally ill. 46 The most famous case regarding such requirements, O'Connor v. Donaldson, 47 was decided in 1975. The U.S. Supreme Court held that an individual could not be civilly committed based solely on a psychiatric professional's finding that an individual suffers from a mental illness. 48 The Court explained that there was no constitutional foundation for civilly committing a mentally ill individual who is not dangerous and can live safely on his or her own. 49 The Court in O'Connor ruled that in order for an individual to be involuntarily hospitalized against his or her will, it must be shown that (1) the individual suffers from a mental illness and (2) danger to himself or others. 50 The burden of proof for these criteria varies among the states; however, the Court ruled that requiring proof by "clear, unequivocal and convincing evidence" is constitutionally sound. 51
The Civil Commitment of Sex Offenders
Throughout the twentieth century, the government became increasingly involved in the regulation of the civil commitment of the mentally ill. 52 As a result of this increased regulation, the government learned more about the mentally ill and the different populations that suffer from mental illness. 53 One specific subset of the mentally ill-sex offenders-stood out to the government, as they "f[e]ll at the intersection between psychiatry and law" and posed a unique problem to society. 54 The earliest statutes calling for the civil commitment of sex offenders date back to the 1930s, when there was a surge in research on whether criminal conduct could be explained by medical conditions. 55 These statutes, however, were ultimately unsuccessful as they were overbroad and deprived the accused of basic individual liberties, such as the "right to a trial, with attorney representation, prior to psychiatric admission." 56 A few decades later, in the 1960s, twenty-six states and the District of Columbia passed statutes permitting the civil commitment of an individual found to be a "sexual psychopath." 57 These statutes, however, called for civil commitment as an alternative to criminal sentences, not as a postrelease condition. 58 As a result of these statutes, new research emerged regarding sex offenders' responses to treatment. 59 Id. The U.S. government defines a sex offender as "an individual who was convicted of a sex offense." 42 U.S.C. § 16911 (2012). The term "sex offense" is defined broadly, including "a criminal offense that has an element involving a sexual act or sexual contact with another" and "a criminal offense that is a specified offense against a minor." Id. The broadness of the definition of both "sex offender" and "sex offense" has caused substantial controversy among legal scholars, which, however, is beyond the scope of this Note. treatment provided in civil commitment programs, such programs fell out of favor, and instead there was "a shift toward determinative sentencing." 60 Two decades later, the first statute calling for the civil commitment of sex offenders nearing release from prison was enacted in the United States. 61 This statute was enacted in the state of Washington and permits the state to keep sex offenders in custody when it can be shown that they are likely to engage in sexually violent behavior. 62 Today, twenty states and the federal government have similar statutes. 63 Although state law varies, most states require that an individual be (1) a convicted sex offender (2) suffering from a mental abnormality (3) that predisposes him or her to engage in sexual violence. 64 In Kansas v. Hendricks, 65 the Supreme Court held that such statutes are constitutional, despite numerous arguments regarding "due process, double jeopardy, and ex post facto" challenges. 66 The Hendricks decision places great emphasis on the state's requirement that, in order for civil commitment proceedings to take place, a convicted sex offender must suffer from a mental abnormality. 67 under many civil commitment statutes include pedophilia, bestiality, exhibitionism, bondage, and sadomasochism. 69 Contrary to popular belief, not all sex offenders suffer from mental abnormalities. 70 In fact, various studies report low rates of mental illness in the sex offender population. 71 Nonetheless, experts have found that sex offenders who do suffer from mental abnormalities, such as the ones outlined above, are more likely to engage in violent crime. 72 They are also more likely to be involved in the criminal justice system as well as engaged in violent behavior, 73 77 On the morning of June 29, 2005, the New York State Police Department found a 56-year-old "petite blond woman" lying in a pool of blood near a popular mall. 78 Hours later, police confronted a shirtless homeless man soaked in blood, who thereafter admitted that, at the time Carriero was killed, he was hiding in a mall stairwell, waiting to kill someone. 79 That someone was soon identified as Concetta Russo Carriero, a paralegal from White Plains, New York. 80 The shirtless homeless man was later identified as Phillip Grant, a levelthree 81 sex offender who was released from prison after serving a twentythree year sentence for two rape convictions and an attempted assault conviction. 82 As a result of this highly publicized case, local officials and state legislators were prompted to reconsider New York State's civil confinement laws. 83 The first piece of proposed legislation regarding the civil commitment of dangerous sex offenders, "Concetta's Law," was ultimately unsuccessful as the State Assembly and Senate were unable to reach a consensus on the proposed bill. 84 As a result, Governor Pataki ordered the Office of Mental Health and the Department of Corrections to utilize Article § 9 85 of the Mental Hygiene Law in order to civilly commit dangerous sex offenders. 86 In 92 After Harkavy, it became clear to the legislature that, although it would not be easy, the state would have to enact legislation specifically addressing the civil commitment of dangerous sex offenders. 93 As a result, on April 13, 2007, Article § 10 of the New York State Mental Hygiene Law went into effect. 94 Before examining Article § 10 and its requirements, an understanding of the laws that govern civil commitment statutes is necessary. The following section will address these laws generally, as well as specifically in New York State.
B. Governing Laws of Sex Offender Civil Commitment Statutes
Part I.B examines the laws that govern civil commitment statutes generally, first addressing the Constitution's Confrontation Clause. It then explores New York State's Civil Practice Law and Rules, specifically New York State's general rule against hearsay and its exceptions.
The Confrontation Clause
The Sixth Amendment to the U.S. Constitution states, "In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him." 95 The Confrontation Clause is derived from this amendment. 96 The Confrontation Clause requires that individuals accused of criminal offenses be able to question and cross examine their accusers in open court. 97 Therefore, victims of crimes may be subpoenaed and forced to testify in order to comply with the Confrontation Clause. 98 The Court has also held, however, that the accused's right to confrontation is not absolute. 100 For example, in the landmark case of Maryland v. Craig, 101 the U.S. Supreme Court recognized that children who are victims of sexual abuse might suffer severe trauma from testifying in open court, which may justify implementing "special procedures" regarding live confrontation. 102 As discussed in Part III.B of this Note, children, by confronting their abusers, may be reexposed to feelings of betrayal, helplessness, and powerlessness as memories of the abuse are forced to the forefront of their minds. 103 In October 1986, Sandra Ann Craig was charged with child abuse, firstand second-degree sexual offenses, perverted sexual practice, assault, and battery for sexually abusing a six-year-old girl who attended Craig's prekindergarten and kindergarten center. 104 In March 1987, the State asked the judge if, at trial, the child could testify per one-way closed circuit television (CCTV) to eliminate the need for the child to confront her abuser. 105 One-way CCTV involves one camera and one monitor. 106 The judge, prosecutor, defense attorney, and witness sit in one room with the camera, and the jury and defendant sit in the courtroom with the monitor. 107 The witness is subject to direct and cross examination; however, because the witness is not present in the courtroom, the witness does not have to see his or her abuser. 108 The defendant must be able to communicate with his or her attorney at all times. 109 In Craig, the trial court permitted the six-year-old girl to testify via oneway CCTV, and the Maryland Court of Special Appeals affirmed the trial court's decision. 110 The Court of Appeals of Maryland reversed and remanded, holding that permitting the child to testify via one-way CCTV violated the defendant's right to confrontation. 111 The Supreme Court granted certiorari. 112 After hearing arguments from both the State and Craig, the Supreme Court held that, if the state adequately shows that it is necessary to implement "special procedures" (i.e., using one-way CCTV) in order to protect a child from the trauma of testifying in open court, there is no violation of a defendant's right to confrontation. 113 The Court reasoned that, in some cases, "a State's interest in the physical and psychological well-being" of child victims of sexual assault outweighs the right to face-toface confrontation. 114 The Court supported its decision by citing to the conclusions set forth in an amicus curiae brief 115 filed by the American Psychological Association. 116 The American Psychological Association urged the Court to adopt special procedures avoiding live confrontation because legal proceedings are particularly stressful for children who are victims of sexual assault, and such stress may negatively impact their "normal cognitive and emotional development." 117 The Supreme Court's holding in Craig that the right to confrontation is not absolute has had a significant impact on the defendant's right to confrontation in child abuse cases. 118 Craig's holding validated thirtyseven states' authorization of the use of videotaped testimony in child abuse cases, 119 twenty-four states' authorization of the use of one-way CCTV, 120 and eight states' authorization of the use of two-way CCTV. 121 114. Id. at 853; see also Spigarolo v. Meachum, 934 F.2d 19, 24-25 (2d Cir. 1991) (holding that because child victims would suffer trauma from testifying in front of their abusers, videotaped testimony could be used).
115. An amicus curiae brief is a brief submitted to the court by a nonparty with a particular interest in the case; the nonparty must get the court's permission to file. Shortly after Craig, Congress enacted the Child Victims' and Child Witnesses' Rights Act. 122 The Child Victims' and Child Witnesses' Rights Act permits child victims to either testify via two-way CCTV 123 or by videotaped depositions. 124 In United States v. Farley, 125 the defendant challenged the constitutionality of this statute; however, the U.S. Court of Appeals for the Tenth Circuit upheld its constitutionality because the state could show, in that specific case, that the child victim would be emotionally incapable of testifying in front of her abuser. 126 The court held that, because a psychologist's testimony sufficiently established that the victim would be overcome with fear, and thus severely traumatized from confronting her abuser, there was no Sixth Amendment violation. 127 2. New York State's Civil Practice Law and Rules:
The General Rule Against Hearsay
In criminal proceedings, the accused are most often, but not always, guaranteed the right to confront their accusers. 128 The Confrontation Clause does not, however, apply to civil proceedings. 129 Rather, in New York State civil proceedings, the accused are afforded the protections outlined in the New York State Civil Practice Law and Rules (CPLR). 130 One of the most pertinent rules for civil commitment cases under the CPLR is New York State's general rule against hearsay. 131 Hearsay evidence is defined as "(1) an out-of-court assertion that is (2) offered to prove its truth." 132 The Federal Rules of Evidence expand on this definition, defining hearsay as "a statement that: (1) the declarant does not make while testifying at the current trial or hearing; and [that] (2) a party offers in evidence to prove the truth of the matter asserted in the statement." 133 In general, statements about whether something is true that are not made in court and subject to cross examination are considered hearsay evidence. 134 Thus, such statements are inadmissible in court. 135 Hearsay evidence is generally inadmissible because it is thought to be untrustworthy-it is not made under oath, in the presence of the trier of fact, or subject to cross examination. 136 New York State, however, has carved out certain exceptions to the general rule against hearsay. 137 3. New York State's Exceptions to the General Rule Against Hearsay Part I.B.3 presents four exceptions to New York State's general rule against hearsay: (1) the professional reliability exception, (2) the exception for excited utterances, (3) the exception for statements made for purposes of medical treatment or diagnosis, and (4) the exception for when the defendant causes the declarant's unavailability.
a. The Professional Reliability Exception
The professional reliability exception states that a "psychiatrist may rely on material, albeit of out-of-court origin, if it is of a kind accepted in the profession as reliable in forming a professional opinion" or if it "comes from a witness subject to full cross examination on the trial." 138 Under the professional reliability exception, hearsay evidence may only be used in forming an expert's opinion and may not be introduced to establish the validity of the evidence. 139 There are two ways to satisfy the professional reliability exception. 140 The first way provides that, in forming their opinions, psychiatric examiners may rely on documents that are traditionally relied upon by experts in the field. 141 It is up to the court to determine whether such documents are traditionally relied upon, 142 instructed that a psychiatric examiner's reliance on a document does not establish its validity. 143 The second way to satisfy the professional reliability exception pertains to witnesses subject to "full cross-examination on the trial." 144 The rationale behind this exception is that testimony about statements made outside of court can be verified and/or challenged during cross examination. 145 
b. The Exception for Excited Utterances
New York State also recognizes an exception to the general rule against hearsay for excited utterances. 146 An excited utterance is an out-of-court statement made when an individual is in a stressful, startling situation. 147 The justification for admitting excited utterances into evidence is that, due to the nature of a stressful, startling situation, the individual making the statement is incapable of altering the truth. 148 In determining whether the excited utterance exception applies, the main focus is the mental state of the declarant. 149 Other considerations include the time between the startling event and the declaration, whether the declarant was questioned, and whether the declarant was, at the time of the declaration, suffering from a serious injury. 150 Although these factors should be considered in making the determination of whether an excited utterance is admissible, no one factor alone is dispositive. 151 The critical question remains: "whether the declarant is capable of studied reflection and therefore incapable of fabrication." 152 For defendant, Bobby Powell, was convicted of first-degree rape for raping his neighbor at knifepoint. 155 Almost immediately after being raped, the complainant made four statements that the defendant argued were inadmissible hearsay. 156 The complainant's first statement was to her roommate, telling her that she had been raped. 157 The second statement was to the building's supervisor, identifying Bobby Powell as her rapist. 158 The third and fourth statements were made to police officers, telling them that she had been raped and identifying Bobby Powell as her rapist. 159 The Supreme Court admitted all four statements into evidence under the hearsay exception for excited utterances, and the Appellate Division affirmed. 160 The Appellate Division reasoned that because the complainant spoke under extreme stress from a forcible rape, the complainant was incapable of reflection and distorting the truth. 161 The Appellate Division elaborated that, because the amount of time between the rape and the statements was relatively short, the witnesses agreed on the timing of the statements, and the complainant was "still crying, shaking and very upset," the complainant's statements were admissible hearsay under the exception for excited utterances. 162 The court in Powell not only admitted into evidence statements about whether a rape occurred, but also statements identifying the complainant's rapist. 163 This holding suggests that under certain conditions, courts will extend great latitude in determining whether the excited utterance exception applies. 164 
c. The Exception for Statements Made for Purposes of Medical Treatment or Diagnosis
Another exception to the general rule against hearsay is the exception for statements made for the purposes of medical treatment or diagnosis. 165 Although New York State's recognition of this exception is relatively new, New York State courts have admitted statements made for the purposes of medical treatment or diagnosis pertaining to the way in which an individual was injured 166 In most cases, the name of an individual who has injured or harmed a declarant has not been admitted under the exception for statements made for the purposes of medical treatment or diagnosis. 168 In domestic violence and child abuse cases, however, courts have been more lenient. 169 For example, in People v. Ortega, 170 the Court of Appeals admitted into evidence statements explicitly identifying the defendant as the abuser because such statements were made during the complainant's treatment for domestic violence. 171 The court went a step further in holding that another complainant's statements identifying the defendant as the person who forced the complainant to "smoke a white, powdery substance" was also admissible as it was relevant to the complainant's treatment at the hospital. 172 In two additional cases, People v. Spicola 173 and People v. Duhs, 174 the Court of Appeals permitted statements identifying two child abusers because the statements made identifying the defendants were "germane" to diagnosis and treatment. 175 These rulings suggest a shift in the Court of Appeals toward a more liberal interpretation of the hearsay exception for statements made for purposes of medical treatment and diagnosis. 176
d. The Exception for When a Party Causes the Declarant's Unavailability
One last exception to the general rule against hearsay evidence is the admissibility of hearsay evidence when the accused causes the declarant's unavailability. 177 The New York State Court of Appeals defines "causing the declarant's unavailability" as being "responsible for or [acquiescing] in the conduct" that made the witness unavailable for trial. 178 Most commonly, such "conduct" consists of intimidation or violence, 179 but it may also take the form of threats, chicanery, or bribery. 180 In specific circumstances, courts have interpreted the exception for the admissibility of hearsay when the defendant causes the declarant's unavailability more broadly. 181 For example, in People v. Byrd, 182 the Appellate Division concluded that, although the defendant did not explicitly Div. 1989 ) (holding that the physician's testimony regarding the declarant's description that his van was hit by some sort of motor vehicle was admissible under the hearsay exception).
167. coerce the complainant into refusing to testify, hearsay evidence was nonetheless admissible. 183 Because the complainant suffered from battered person syndrome stemming from years of physical and emotional abuse, the court determined that the defendant caused the complainant's unavailability and admitted the hearsay evidence. 184 Similarly, in People v. Jernigan, 185 the Appellate Division concluded that it was unnecessary to show that the defendant made threats against the declarant in order for the hearsay exception to apply. 186 Instead, if the declarant would feel pressured not to testify because of a prior abusive relationship, the hearsay exception would apply. 187 In both Byrd and Jernigan, the complainants endured serious abuse by the defendants. 188 The facts of these cases suggest that, in the absence of explicit threats, violence, or intimidation, the admissibility of hearsay when a defendant causes a declarant's unavailability should be determined on a case-by-case basis with regard for the severity of the underlying facts. 189 This is particularly relevant in sex offender civil commitment cases, which involve repeat, chronic sex offenders who commit serious crimes against their victims. 190 After fully understanding the laws and rules that apply to civil commitment proceedings, it is then possible to explore the substance of New York State's Sex Offender Management and Treatment Act. In the following section, each part of this statute is thoroughly examined.
C. New York State's Sex Offender Management and Treatment Act
The New York State legislature cites numerous reasons for the enactment of Article § 10. 191 First and foremost, the legislature explains that certain sex offenders pose a threat to society that should be addressed by sex offender programs and treatment. 192 The legislature goes on to explain that, because the civil and criminal systems have different goals, both systems should be used in tandem in order to "respond to current needs of individual offenders," "provide meaningful treatment," and "protect the public." 193 The legislature is careful to note that Article § 10 addresses sex offenders with mental abnormalities that make them more likely to commit repeated sex offenses. 194 Further, because some sex offenders suffering from certain mental abnormalities require specific, elongated treatment, such treatment may only be accomplished through the civil process after a sex offender's release from prison. 195 Civil commitment is not the only solution the legislature proposes under Article § 10. 196 In fact, the legislature recognizes that some sex offenders may be monitored in the community under strict and intensive supervision and treatment. 197 Further, appropriate criminal sentences may be a way to address the problem of dangerous sex offenders. 198 The " 199 All Article § 10 proceedings are prompted by a recommendation from the Office of Mental Health that a sex offender nearing release from prison is likely to suffer from a mental abnormality, which would make him likely to pose a danger to society. 200 The Office of Mental Health receives notice that a detained sex offender is anticipating release 201 from prison from any "agency with jurisdiction," which is most often the Department of Corrections and Community Supervision. 202 Once the Office of Mental Health is provided with notice that a detained sex offender is nearing release from prison, the commissioner of mental health is permitted to authorize an initial evaluation of that individual. 203 If a preliminary review does take place, the initial evaluator is permitted to review all of the sex offender's prior records. 204 "If the case review team determines that the respondent is not a sex offender requiring civil management," no petition will be filed, and the respondent will be released on his anticipated release date. 205 If the case review team does find that the respondent is a sex offender requiring civil management, the respondent and the attorney general will be notified, 206 and the state may then file a petition for the civil commitment of the respondent. 207 Unlike during the preliminary evaluation conducted by the Office of Mental Health, a respondent is entitled to counsel as soon as the state files a petition against him. 208 If a respondent cannot afford to hire his own counsel, counsel must be appointed to him. 209 In most cases, an attorney from MHLS is appointed to a respondent. 210 In the rare occasion that MHLS cannot take a case, a respondent will be appointed an 18-B lawyer. 211 After a respondent is appointed counsel, the state may request that a psychiatric professional, chosen by the state, evaluate the respondent. 212 Once the respondent has met with a state-chosen psychiatric professional, but no later than thirty days after the initial petition is filed, the court must conduct a probable cause hearing. 213 Generally, a probable cause hearing consists primarily of expert witness testimony. 214 A state-appointed psychiatric examiner, most often from the Office of Mental Health, will testify regarding whether she believes the respondent is more likely than not to suffer from a mental abnormality. 215 expert witness to testify on this issue. 216 It is this expert testimony, based on an evaluation of the respondent, as well as any other relevant documents, 217 that the court will use in making its determination. 218 At the conclusion of the hearing, the court will either dismiss the petition and release the respondent in accordance with the law or order the respondent to a secure treatment facility, set a date for trial, and order the respondent not be released until the completion of trial. 219 Article § 10.07(a) states that, within sixty days after a probable cause hearing, the court must conduct a jury trial to determine whether the respondent is a detained sex offender suffering from a mental abnormality. 220 Article § 10.07(b) sets forth the rules that govern the jury trial, 221 and as in probable cause hearings, Article § 10.08(g) outlines the types of evidence admissible at trial. 222 Further, also as in probable cause hearings, the jury will generally hear one expert witness on behalf of the state and one expert witness on behalf of the respondent. 223 After both sides are fully heard by the jury, the jury will determine "by clear and convincing evidence whether the respondent is a detained sex offender who suffers from a mental abnormality." 224 If the jury determines that the state has not met its burden, the respondent should be released in full accordance with the law. 225 respondent is a detained sex offender suffering from a mental abnormality, the court must then hold a dispositional hearing. 226 If the jury determines that the respondent is a detained sex offender suffering from a mental abnormality, the court must determine whether the respondent is so dangerous that he requires inpatient treatment or whether he is suited to be released on strict and intensive supervision and treatment. 227 At a dispositional hearing, both the state and the respondent are permitted to offer additional evidence pertaining to the issue of dangerousness. 228 As during the trial phase, the standard of proof is clear and convincing evidence. 229 Article § 10.07(f) explains that, if the court finds by clear and convincing evidence that the respondent is so dangerous as to require confinement, the respondent will be sent to a secure facility for treatment until he no longer requires confinement. 230 If a respondent is determined to require confinement, Article § 10.09 and Article § 10.10 govern his right to annual examinations and petitions for discharge, 231 as well as for treatment and confinement, respectively. 232 If the court, however, does not find that a respondent is so dangerous as to require confinement, the court will order a respondent to be subject to "strict and intensive supervision" and treatment 233 (SIST). Article § 10.11 governs the "regimen" of SIST. 234 Generally, a respondent on strict and intensive supervision and treatment must abide by a list of roughly seventy conditions and, if found to be in violation of one or more conditions, risks being civilly committed to a secure treatment facility. 235 
II. AN EXAMINATION OF PERMISSIBLE HEARSAY EVIDENCE AFTER

Evidence Admissible Under Article § 10
The most important piece of evidence in an Article § 10 proceeding is a psychiatric examiner's report. 236 A psychiatric examiner's report outlines, in the examiner's expert opinion, whether the respondent suffers from a mental abnormality and the evidence utilized to come to that determination. 237 Article § 10.08(g) of the New York State Mental Hygiene Law, for both probable cause hearings and trials, mandates that, in three specific circumstances, any psychiatric examiner's report, if relevant, is permissible regardless of whether the psychiatric examiner is available to testify. 238 These three circumstances include (1) when the report is certified or authenticated by the "head of the hospital, laboratory, department or bureau of a municipal corporation or of the state, or by an employee delegated for that purpose or by a qualified physician," 239 (2) when the report is presented at a probable cause hearing, 240 and (3) when the report is presented at a hearing regarding a respondent's SIST. 241 In all other cases, however, the psychiatric examiner must be able to testify or must be able to show good cause as to why she is not able to testify. 242 Article § 10.08(g) also states that any relevant documents and testimony regarding the respondent's underlying criminal offenses are admissible. 243 While the types of evidence Article § 10.08(g) deems admissible may seem to encompass everything the attorney general would need to make a case, Article § 10.08(g) does not address the admissibility of hearsay evidence in Article § 10 cases. 244 As discussed in Part I.B.2 of this Note, hearsay evidence is defined as "(1) an out-of-court assertion that is (2) offered to prove its truth." 245 In civil cases, if a declarant of a statement is unable or unwilling to testify in court, the court must either find an exception to the hearsay rule for which Nonetheless, the court has carved out certain exceptions for when hearsay evidence should be permitted. 255 The most pertinent hearsay exception to Article § 10 cases is the "professional reliability exception." 256 The professional reliability exception, which is defined in Part I.B.3.a of this Note, states that a "psychiatrist may rely on material, albeit of out-ofcourt origin, if it is of a kind accepted in the profession as reliable in forming a professional opinion" or if it "comes from a witness subject to full cross-examination on the trial. 
Events Leading Up to the Floyd Y. Decision
Almost immediately after the enactment of Article § 10, the professional reliability exception began to play an integral role in admitting hearsay evidence in Article § 10 proceedings. 258 At trial, the state would generally contend that such hearsay was admissible, arguing it is consistent with the professional reliability exception to the hearsay rule. 259 Conversely, the respondent would attempt to preclude such evidence, arguing that the state witness's expert opinion was based on inadmissible hearsay evidence. 260 After a number of similar Article § 10 cases were decided, the court seemed to have outlined a bright-line rule regarding the admissibility of hearsay evidence. 261 In State v. Pierce, 262 the court held that because "parole board documents, pre-sentence reports, accusatory instruments, certificates of conviction, police reports and respondent's criminal records" were of the kind normally relied upon by experts in forming their opinions, such records were admissible under the professional reliability exception. 263 Various New York State Supreme Courts have upheld Pierce's ruling in subsequent Article § 10 proceedings. 264 One issue that the Pierce decision did not address, however, was whether hearsay evidence regarding charges that are eventually dropped or crimes with which an individual is never charged is admissible in court. 265 This issue was first addressed in State v. Shawn X., 266 when the court held that In May 1992, Shawn X. was convicted of sodomy in the first degree, rape in the first degree, and endangering the welfare of a child. 268 Shawn X. was sentenced to five to fifteen years in prison and was released on parole after serving ten years. 269 As part of Shawn X.'s parole conditions, he was not permitted to have any contact with individuals under eighteen years old without written permission from his parole officer. 270 Nonetheless, Shawn X. repeatedly came into contact with a three-year-old boy, and his parole was eventually revoked. 271 After Shawn X.'s parole was revoked, the state brought a petition against Shawn X., arguing Shawn X. was a detained sex offender requiring civil management. 272 At Shawn X.'s trial, the respondent argued that his contact with the three-year-old boy was inadmissible hearsay evidence as the family of the three-year-old boy never brought charges against him. 273 The court, however, disagreed and established the "unduly prejudicial" test to determine whether certain types of hearsay evidence are admissible. 274 After Shawn X., the question of whether the professional reliability exception applies requires an analysis of the "unduly prejudicial" test. 275 First, the court must ask whether experts in the relevant field traditionally rely upon the type of evidence in question. 276 Second, the court must ask whether such evidence is more prejudicial than probative. 277 283 At trial, the State's expert witness, Dr. Mortiere, explained that she believed Floyd Y. suffered from pedophilia, antisocial personality disorder, and polysubstance dependence and that the combination of these mental illnesses made it likely Floyd Y. would reoffend. 284 In addition to interviewing Floyd Y., Dr. Mortiere based her opinion on victim affidavits, police reports, court records, and other psychiatric professionals' evaluations. 285 Dr. Mortiere discussed Floyd Y.'s sexual abuse of his two stepchildren, for which he was convicted, as well as seven other similar crimes. 286 Dr. Mortiere explained that, in total, Floyd Y. had sexually abused nine individuals. 287 In 1992, Floyd Y. was convicted of sexual assault for abusing his first victim, a twenty-three-year-old woman. 288 In 1994, Floyd Y. was accused of sexually abusing a teenage girl 289 and, in 1995, pled guilty to harassing the girl's twin sister. 290 In 1996, Floyd Y. was accused, yet acquitted, of abusing an eight-year-old family friend 291 and, during that same year, admitted to having inappropriate telephone conversations with his seventeen-year-old sister-in-law. 292 In 1998, Floyd Y. was accused but never charged with abusing his then-girlfriend's eight-year-old daughter, and charges were brought, but eventually dropped, for abusing the same woman's fifteen-year-old daughter. 293 Finally, in 2001, Floyd Y. was convicted of abusing his two stepchildren. 294 Dr. Mortiere's testimony about Floyd Y.'s criminal history was made without any personal knowledge of these events, which eventually led to Floyd Y.'s appeal. 295 The New York State Court of Appeals analyzed Floyd Y.'s appeal by applying the two-part test for the admissibility of hearsay evidence under the professional reliability exception. 296 All of the evidence passed the first part of the test because it was the type of evidence traditionally relied on by 281 experts in the field. 297 As to the second part of the test, the court concluded that out of nine alleged sexual abuse victims, hearsay evidence regarding four victims was admissible. 298 The court reasoned that the hearsay evidence was reliable because it was accompanied by adjudications of guilt, and the hearsay evidence was therefore more probative than prejudicial. 299 Hearsay evidence regarding Floyd Y.'s inappropriate telephone calls with his seventeen-year-old sister-in-law was also admissible because the respondent admitted to the abuse. 300 The court held that a respondent's admission is indicative of reliability and is therefore also more probative than prejudicial. 301 Hearsay evidence regarding Floyd Y.'s fifteen-year-old victim, the daughter of his ex-girlfriend, was found to be admissible because Floyd Y. signed a parole agreement to stay away from her. 302 The court clarified its decision by noting that, although the signed parole agreement was enough to deem it more probative than prejudicial, it did not "conclusively prove the allegations" against Floyd Y. 303 The hearsay evidence regarding the three remaining allegations, however, was not admissible in court. 304 The court held that, unlike convictions or admissions, acquittals and uncharged crimes are "more prejudicial than probative." 305 Thus, the 1994 accusation against Floyd Y. of abusing a teenage girl, the 1996 accusation of abusing an eight-year-old girl, and the 1998 accusation of abusing his ex-girlfriend's eight-year-old daughter were inadmissible hearsay evidence. 306 The court did opine, however, that, if the State could substantiate these allegations with extrinsic evidence, they might be found reliable and thus more probative than prejudicial. 307 In determining which types of extrinsic evidence would substantiate such hearsay evidence, the court suggested that the State require live confrontation of the victims to determine the victims' reliability. 308 Although the Floyd Y. court recognized that Article § 10 proceedings are civil in nature and therefore the respondent is not guaranteed the right to confront his accusers, 309 the court concluded that the Due Process Clauses of the Fifth and Fourteenth Amendments supported its suggestion. 310 Fifth and Fourteenth Amendments, is in direct conflict with the possibility of being civilly committed, hearsay evidence must meet a minimum threshold of reliability. 311 In addition, the Floyd Y. court cited to the Mathews v. Eldridge 312 balancing test, which weighs "(1) the private interest of the litigant; (2) the risk of erroneous deprivation in the absence of substitute procedures; and (3) the State's interest in avoiding additional procedures." 313 It is from this test that the court concluded that the most reliable way to substantiate hearsay evidence regarding "[c]riminal charges that resulted in neither acquittal nor conviction" is to "require live confrontation of the declarant to ensure the statement's reliability." 314
B. The Floyd Y. Decision and the Requirements of the Law
Part II.B first examines whether the Constitution requires live confrontation in Article § 10 proceedings. This section then explores whether New York State's Civil Practice Law and Rules require live confrontation in Article § 10 proceedings. Finally, it explores whether the legislative intent of Article § 10 supports a live confrontation requirement.
The Confrontation Clause and Article § 10 Proceedings
As defined in Part I.B.1 of this Note, the Confrontation Clause requires that individuals accused of criminal offenses be able to question and cross examine their accusers in open court. 315 The Confrontation Clause, however, is not applicable in civil proceedings. 316 Therefore, the Confrontation Clause plays no role in Article § 10 proceedings as Article § 10 cases are civil, not criminal. 317 Even if Article § 10 cases were criminal, however, both recent statutes and court cases suggest that live confrontation still would not be required. 318 As discussed in Part I.B.1 of this Note, the Supreme Court ruled in Maryland v. Craig that in cases involving child victims, the accused's right to confrontation is not absolute. 319 State legislatures have been relatively silent when it comes to whether the accused's right to confrontation is absolute in cases involving adult victims of sexual assault, with the exception of Hawaii. 320 In Hawaii, a broad statute offers victims and witnesses "the right to testify at trial by televised two-way CCTV to be viewed by the court, the accused, and the trier of fact." 321 The justification for this statute is that it promotes cooperation between victims and law enforcement and "ensure[s] that all victims and witnesses of crimes are treated with [the] dignity, respect, courtesy, and sensitivity" that they deserve. 322 Whether such alternatives will be available to an adult victim is decided on a case-by-case basis. 323 Although state and federal courts have also been relatively silent on the issue of whether Craig can be extended to adult victims, some courts have formed an opinion. 324 For example, in People v. Wrotten, 325 the New York State Court of Appeals held that "[n]owhere does Craig suggest that it is limited to child witnesses." 326 In a federal case heard by the U.S. Court of Appeals for the Fifth Circuit, the court held that Craig "suggest[s] a general rule not limited to protecting child victims." 327 In fact, it is possible to read Craig "as allowing a necessity-based exception for face-to-face, incourtroom confrontation where the witness's inability to testify invokes the state's interest in protecting the witness-from trauma in child sexual abuse cases or, as here, from physical danger or suffering" from the defendant. 328 Although courts' willingness to address the breadth of Craig is sparse, the Fifth Circuit and the New York State Court of Appeals suggest Craig should not be limited to cases involving child victims of sexual abuse. 329 Therefore, even if Article § 10 proceedings were subject to the Confrontation Clause, it is possible that live confrontation still would not be required.
New York State's Civil Practice Law and Rules:
The General Rule Against Hearsay the professional reliability exception, is still inadmissible under the second part of the professional reliability exception if it is more prejudicial than probative. 332 The Floyd Y. court suggested that, in order to establish the reliability of hearsay evidence pertaining to uncharged and acquitted crimes, courts should require live confrontation of the declarant to ensure the statements' reliability. 333 In no jurisdiction in the United States, however, is live confrontation required in civil cases. 334 Nonetheless, introducing such hearsay that is more prejudicial than probative would violate due process and thus require substantiation. 335 As described in Part I.A.2 of this Note, twenty states and the federal government have statutes pertaining to the civil commitment of dangerous sex offenders. 336 Most of these states not only have similar sex offender civil commitment statutes 337 but also have substantially similar rules against hearsay. 338 Further, many of these states also have similar professional reliability exceptions, 339 and all of these states are required to abide by the due process requirements of the U.S. Constitution. 340 In Massachusetts, however, the Supreme Judicial Court ruled that a respondent suffered no prejudice when hearsay evidence regarding an uncharged crime was introduced as evidence because the jury was presented with such strong evidence pertaining to the respondent's dangerousness. 341 The jury was presented with the respondent's adult and juvenile records, which indicated that the respondent had been found guilty of two counts of rape of a child, two counts of aggravated rape of a child, and five counts of assault and battery of a child under fourteen years old. 342 In In re Detention of Isbell, 344 the Appellate Court of Illinois held that the respondent suffered no prejudice when the trial court permitted an expert witness to rely on hearsay testimony about an allegation of sexual assault a janitor made against the respondent. 345 The court held that, as long as the expert testified that the information was used for the sole purpose of forming his or her opinion and not for the truth of the underlying facts, the evidence presented was more probative than prejudicial. 346 Similarly, in In re Commitment of Tesson, 347 the Texas Court of Appeals permitted experts to testify about various alleged uncharged crimes against the respondent. 348 The court held that, so long as the jury was instructed that the experts used the underlying evidence only to form their opinions and that it was up to the jury to determine the credibility of the underlying facts, there was no due process violation. 349 The Floyd Y. court explicitly acknowledged in its decision that, in civil cases, substantiating hearsay evidence can be accomplished in a variety of ways. 350 However, the court's holding suggesting live confrontation failed to acknowledge any other alternative. 351 As evidenced by Massachusetts, Illinois, and Texas, however, there are ways in which to introduce hearsay evidence regarding uncharged crimes and/or dropped charges without violating due process and also without unnecessarily involving the testimony of past victims of sexual assault. 352 
Article § 10's Legislative Intent
Floyd Y. was a novel case. The court suggested a way to substantiate hearsay evidence deemed more prejudicial than probative: live confrontation. 353 The laws governing civil commitment cases do not require live confrontation. 354 There is also evidence in Article § 10's legislative history that the legislature did not intend for victims to play a role in such proceedings. 355 For example, in the bill to enact Article § 10, the Senate proposed to amend Criminal Procedure Law § § 380.50(4) and (5), which set forth the notification system available to victims of sexual assault. 356 By amending Criminal Procedure Law § § 380.50(4) and (5), the state would be required, if requested, to notify victims of sexual offenses, as defined under Article § 10.03(p), of a change in their abusers' statuses. 357 Such changes in status include if/when an abuser escapes, absconds, or is released from custody. 358 Further, the amendment also requires the state to notify victims of sexual assault if/when their abusers are transferred to the custody of the Office of Mental Health or are released from civil confinement. 359 The purpose of amending this section of the Criminal Procedure Law is to ensure that a victim is notified if there is a change in his or her abuser's status. 360 This information might help victims implement any precautions they feel are necessary if their abusers are released and, at minimum, inform victims that their abusers may be out in public. 361 The tendency of convicted sex offenders to secure early release dates and/or short sentences is addressed in a letter to Governor Spitzer regarding Article § 10. 362 The New York State Psychiatric Association (NYSPA) explains that individuals accused of sexual assault are often able to secure short prison sentences by pleabargaining. 363 The District Attorney's Office often engages in pleabargaining "to avoid the need for their victims, often children, to testify in court regarding the crimes committed against them." 364 This is the first piece of evidence in the legislative history of Article § 10 that addresses how live confrontation affects sexual assault victims. 365 The New York City Bar expands on this piece of evidence, explaining that Article § 10 is a response "to the public's feeling that sex offenses are so damaging to victims, and so frightening to potential victims, that offenders should be sternly punished and closely watched for many years." 366 Both the NYSPA and the New York City Bar suggest that victims of sexual assault are not only damaged by the crimes committed against them but might be further damaged if forced to testify in open court. 367 Article § 10 supports this sentiment, in that psychiatric examiners are not permitted to gain access to any identifying information of a victim without a court order or good cause 368 to ensure a victim's privacy. 369 Further, Article § 10 also ensures that a respondent will not be capable of contacting one of his victims. 370 In addition to live confrontation not being required by the laws governing civil commitment statutes and being against the legislative intent of Article § 10, live confrontation is also arguably against public policy. The 
A. Live Confrontation Is Psychologically Beneficial for Victims of Sexual Assault
The court in Floyd Y. suggested that a reliable way to substantiate hearsay evidence regarding acquittals and/or dropped charges is to "require live confrontation of the declarant to ensure the statement's reliability." 371 Although the Floyd Y. court did not address any arguments about the effects of live confrontation on sexual assault victims, there are psychological studies that suggest that, in a limited number of situations, live confrontation may not be as harmful as expected. 372 For example, in an article about the effects of disclosure and intervention on sexually abused children, Dr. Berliner and Dr. Conte explain that live confrontation does not always lead to more symptoms in victims of sexual assault. 373 In a study conducted on children who testified in juvenile court, those children who testified actually showed more improvement than those who did not. 374 Only those children who had to testify more than once or those children who were subject to long and harsh cross examination were less likely to show improvement. 375 Thus, Dr. Berliner and Dr. Conte concluded that, in cases where a child is only required to testify once under relatively moderate conditions, testifying in open court may not lead to more symptoms in child victims of sexual assault. 376 Dr. Berliner and Dr. Conte describe their conclusions of a case study of two groups of child victims of sexual assault: one group who did testify in criminal court and one group who did not. 377 Many children who testified felt that it was not as bad as they thought it would be. 378 Further, some of the children who did not testify regretted their decisions. 379 Dr. Berliner and Dr. Conte's findings are supported by an earlier study conducted by Dr. Runyan, who concluded that, in cases which terminated quickly in either a conviction or plea bargain, children who testified recovered just as fast as children who did not. 380 In fact, Dr. Runyan claims that, in such cases, children who testified recovered even faster than those who did not testify. 381 In both case studies, children who testified under moderate conditions, in cases that were resolved relatively quickly with either a conviction or a plea bargain, recovered just as fast as or even faster than those children who did not testify. 382 In more complicated cases, however, both studies concluded that the psychological impact on child victims of sexual assault was very different. 383 
B. Live Confrontation Is Psychologically Detrimental for Victims of Sexual Assault
The Floyd Y. court's suggestion to use live confrontation to substantiate hearsay evidence was novel in Article § 10 cases; however, live confrontation has been-and still is-used to substantiate hearsay evidence in criminal proceedings. 384 Live confrontation is often present during a criminal proceeding because the Sixth Amendment guarantees the accused the right to confront their accusers. 385 Consequently, numerous psychiatric professionals have published articles on the psychological effects of live confrontation on victims of crimes. 386 Psychiatric professionals have predominantly focused on the impact of live confrontation on sexually abused children. 387 This is particularly relevant in Article § 10 cases. As the legislative history of Article § 10 explains, "those referred for civil commitment should be repeat, chronic felony sex offenders who have committed predatory crimes involving violence, stranger victims or young children." 388 The majority of studies regarding the psychological effects of live confrontation on sexually abused children conclude that, overall, testifying does more harm than good for victims of sexual assault. 389 Not only can testifying be stressful in court, it can also lead to numerous emotional consequences. 390 For example, children may be re exposed to feelings of betrayal, helplessness, and powerlessness, and confronting their abusers may bring the memories of abuse to the forefront of their minds. 391 Another consequence of live confrontation is that the emotional impact of testifying in court may stay with the child into adulthood. 392 Studies suggest that a child might develop at a slower rate "than his or her peers because trauma during childhood can delay normal cognitive and emotional development." 393 Testifying before one's abuser can also lead to "depression, anxiety, and some psychosomatic symptoms." 394 In addition to causing problems into adulthood, testifying in court may also lead to immediate negative results. 395 In a controlled study regarding the emotional effects on child sexual assault victims, numerous psychiatric professionals concluded that children who testified in open court experienced more symptoms than children who did not, especially those children who had to testify more than once. 396 Although a substantial number of articles focus on the impact live confrontation has on child victims, there are also articles addressing adult victims. 397 In her published article, Dr. Moriarty explains that, by requiring a victim to retell his or her experience, a victim is forced to relive the abuse. 398 Reliving experiences of abuse can be extremely painful, and "much of the criminal justice literature supports this position." 399 Dr. Moriarty concludes that, by retelling their stories of abuse, victims in general may suffer irreparable emotional harm. 400 Dr. Moriarty's conclusions are further supported by a study that tracked fear reactions in rape victims for one year after the assaults. 401 Dr. Calhoun's study aimed to determine what types of situations evoked fear in rape victims and to what degree such fear was evoked. 402 After further investigation about how live confrontation affected rape victims, the study concluded that victims who were required to testify in open court felt it was "highly traumatic" not only because they were forced to relive their abuse but also because their credibility and integrity were questioned and attacked. 403 Because live confrontation has the potential to evoke debilitating fear in rape victims, the study suggests that, if a victim is forced to testify, he or she will require extensive support from psychiatric professionals. 404 One final article regarding the impact of judicial involvement, specifically the impact of live confrontation on victims of sexual assault, sums up psychiatric professionals' fears by drawing distinctions between what a victim needs and what the court requires:
Victims need social acknowledgment and support; the court requires them to endure a public challenge to their credibility. Victims need to establish a sense of power and control over their lives; the court requires them to submit to a complex set of rules and procedures that they may not understand, and over which they have no control. Victims need an opportunity to tell their stories in their own way, in a setting of their choice; the court requires them to respond to a set of yes-or-no questions that break down any personal attempt to construct a coherent and meaningful narrative. Victims often need to control or limit their exposure to specific reminders of the trauma; the court requires them to relive the experience by directly confronting the perpetrator. 405 By drawing distinctions between what courts offer to victims and the psychological needs of victims, Dr. Herman attempts to show that judicial involvement may be harmful for victims of sex crimes, further supporting the notion that live confrontation should not be required at civil commitment proceedings. 406 IV. FINDING A BALANCE BETWEEN THE GENERAL WELFARE OF VICTIMS OF SEXUAL ASSAULT AND DUE PROCESS OF THE LAW Part IV concludes that live confrontation can be, and should be, the last resort to substantiate hearsay evidence in the Article § 10 setting. This part first explains that by applying already established hearsay exceptions in New York State, live confrontation is unnecessary in Article § 10 cases. It then suggests that, if New York State continues to require live confrontation, it should implement video technology to reduce the psychological impact of live confrontation on victims of sexual assault. Finally, it concludes with suggesting various reforms in the criminal justice system that have the ability to drastically reduce and eventually eliminate the need for live confrontation in Article § 10 proceedings. [Vol. 84
A. New York State's Hearsay Exceptions
In suggesting live confrontation as the way to substantiate hearsay evidence pertaining to uncharged crimes and/or dropped charges, the New York State Court of Appeals failed to address alternatives that do not require the presence of victims of sexual assault. 407 The Floyd Y. court opined that due process required live confrontation to establish the statements' reliability; however, states such as Massachusetts, Illinois, and Texas, which all have substantially similar hearsay rules and exceptions, have, in similar cases, ensured due process without victim involvement. 408 New York State should consider revising its present holding by incorporating the holdings of one or more of these other states. 409 In cases where there is sufficient nonhearsay evidence and/or sufficient reliable hearsay evidence, New York State could permit hearsay evidence regarding uncharged and/or dropped crimes in Article § 10 proceedings as it is not a violation of due process to introduce such statements when a prima facie case has already been established. 410 This would have been especially significant in State v. Floyd Y., as the court had already introduced admissible evidence pertaining to seven of Floyd Y.'s past crimes. 411 As an alternative, New York State should consider whether an expert's testimony or a jury instruction that hearsay is being used for the sole purpose of forming an expert opinion and not for the truth of the underlying facts ensures due process. 412 If these alternatives have been held to satisfy the requirements of the Fifth and Fourteenth Amendments in other states, there is no reason why they would not ensure due process in New York. 413 If New York refuses to adopt such holdings, courts should investigate whether hearsay statements regarding uncharged crimes and/or dropped charges fall within one of New York State's hearsay exceptions before requiring live confrontation. 414 For example, the court should look to see if any statements fall under the exception for excited utterances. 415 As most Article § 10 cases involve sexual assault, rape, and/or child abuse, there is the possibility that a victim told someone about the abuse. 416 If the court is still concerned with the statements' reliability, they should require the outcry witness, 417 not the victim, to come in and testify in order to ensure the statements' reliability.
Similarly, because most Article § 10 cases involve sexual assault, rape, and/or child abuse, there is the possibility that a victim sought professional help. 418 In such cases, statements regarding uncharged crimes and/or dropped charges discussed during treatment should be admitted under the hearsay exception for statements made for medical treatment or diagnosis. 419 If the court wishes to evaluate the statements' reliability, they have the option of subpoenaing the treating physician and sparing a victim of sexual assault the hardship of testifying in open court. 420 Lastly, the court should consider interpreting the hearsay exception for when a party causes the declarant's unavailability more broadly in the Article § 10 setting. 421 Various criminal courts have held that, when a victim feels pressure not to testify in front of his or her abuser, hearsay evidence may be admitted under this exception. 422 For example, in People v. Byrd, the court held that a victim's out-of-court statements were permissible under the hearsay exception for when a party causes the declarant's unavailability because the victim suffered from battered person syndrome resulting from years of physical and emotional abuse. 423 Further, in People v. Jernigan, the court held that a victim's out-of-court statements were permissible under the same exception because the victim would feel pressure not to testify as a result of being in a prior abusive relationship. 424 It can be plausibly argued that a victim of sexual assault would feel tremendous pressure not to testify in front of his or her abuser. 425 Because most civil commitment proceedings take place decades after the abuse, requiring a victim to testify may bring back memories that the victim has done his or her best to put out of his or her mind. 426 Such revictimization may be too much to bear for a victim of sexual assault and can easily be attributed to the abuser's actions. 427 
B. Implementation of Video Technology
If New York State continues to require live confrontation to substantiate hearsay evidence regarding uncharged crimes and/or dropped charges, the court should consider utilizing video technology to reduce the detrimental effects of live confrontation on victims of sexual assault. 428 As held constitutional by Maryland v. Craig, courts are permitted to implement alternative procedures if the state can adequately show that such procedures would protect a child from the trauma of testifying in open court. 429 There is no reason why the same rule should not apply to sex offender civil commitment proceedings, regardless of the victim's age. 430 Article § 10 proceedings are unique in that they often occur decades after crimes take place and target repeat, chronic sex offenders who prey on child victims. 431 Therefore, although many victims were children at the time of the abuse, they are grown by the time civil commitment proceedings begin and are therefore not afforded the "special procedure[s]" upheld by Craig. 432 By expanding Craig's holding to sex offender civil commitment proceedings, the court would spare victims of sexual assault unnecessary trauma from testifying in court. 433 As explained in Part III.B of this Note, testifying in court can force a victim to relive the abuse by recalling horrific details of rape and/or sexual assault. 434 Testifying in court may also lead to irreparable harm such as depression, anxiety, and uncontrollable fear. 435 There is nothing in the Craig decision that implies it should be limited to children. 436 Further, as Article § 10 decisions are civil, not criminal, there is no constitutional argument that a respondent in a civil commitment proceeding has the right to confront his accuser. 437 The only evidentiary concern in an Article § 10 proceeding would be the admissibility of unreliable hearsay evidence, which, through one-way CCTV, two-way CCTV, or videotaped depositions, could be evaluated by the court.
C. Changes in the Criminal Justice System
Finding a way to introduce hearsay evidence through an exception to the hearsay rule, or permitting victims to testify through video technology are two alternatives aimed to reduce the need for live confrontation in civil commitment proceedings. There are reforms, however, within the criminal justice system, which may one day eliminate the need for live confrontation in civil commitment hearings.
One option the legislature should consider is reforming sentencing guidelines for violent sex offenders. Instead of presenting evidence that a sex offender suffers from a mental abnormality at a civil commitment hearing, such evidence could be presented at the criminal trial. Evidence pertaining to mental abnormality and dangerousness could then be considered at the sentencing phase of the trial, thus eliminating the need for civil commitment proceedings entirely.
The most important change that could-and should-be implemented in the criminal justice system pertains to the documentation of accusations of sexual assault. It is vital that the District Attorney's Office takes all accusations of sexual assault seriously, documenting all testimony and evidence in thorough detail. Even if the District Attorney does not believe that a case can move forward because of a lack of corroborating evidence, he or she still should take whatever steps necessary to document the declarant's accusations.
The District Attorney may choose to depose the declarant on video, so that if the accused is one day petitioned for civil commitment, such video testimony can be admitted at trial. The same course of action could be implemented in a case where charges are brought but the accused is acquitted. Although implementing these measures may seem unnecessary at the time, the small effort and cost it would require is well worth the spared suffering down the road.
CONCLUSION
In New York State civil commitment hearings, hearsay evidence regarding uncharged crimes and/or dropped charges is inadmissible in court. In State v. Floyd Y., the New York State Court of Appeals held that hearsay evidence regarding uncharged crimes and/or dropped charges could be found to be reliable if the declarant testifies in open court. The court's suggestion to require live confrontation in these cases subjects victims of sexual assault to unnecessary, irreparable harm. The court may implement various alternatives, such as utilizing the widely recognized exceptions to the general rule against hearsay, utilizing video technology, and promoting significant changes in the criminal justice system, to reduce and eventually eliminate the need for live confrontation. Each of these alternatives would satisfy due process while sparing victims of violent sexual assaults the trauma of testifying in open court.
